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New Delhi, the appeal for assessment year 2007-08 is against the 

final assessment order passed under section 144C(13) read with 

section 143(3) of the Income-tax Act, 1961 (for short ‘the Act’),  in 

pursuance to the direction of learned Dispute Resolution Panel 

(DRP). However, issues arising in the appeals are more or less 

common, hence, both the appeals are clubbed together and 

disposed of in a common order, for the sake of convenience.  

ITA No. 273/Del/2011 
Assessment Year: 2006-07 
 

2. In ground nos. 1 & 2, the assessee has challenged the 

decision of the departmental authorities in holding that the 

assessee has a Permanent Establishment (PE) in India under 

Article 5 of India - Germany Double Taxation Avoidance 

Agreement (DTAA) and taxing the amount received from contract 

with Andhra Pradesh Transmission Corporation (AP Transco) by 

applying the rate of 20%. 

2.1 Briefly the facts are, the assessee is a non-resident corporate 

entity incorporated in Germany and is a tax resident of that 

country. As stated by the Assessing Officer, the assessee is an 

engineering consulting company which offers planning, designing 

and consulting services in relation to complex infrastructure 
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projects. The assessee had entered into contracts with 

Government/Semi-Government organization for executing various 

projects. During the year under consideration, the assessee has 

earned revenue from executing following contracts and offered 

them to tax as under: 

Project Name Date of 
Agreement 

Amount (Rs.) Rate of Tax 

Andhra Pradesh 
Transmission 
Corporation 

15.05.1999 629,256 10% 

J & K Power 
Development Corp. 
Baglihar Project 

17.08.1999 112,144,163 20% 

Jai Prakash Ind. 
Ltd. 

18.08.2003 22,023,692 4.18% 

 Total 134,797,111  

 

2.2 Insofar as the revenue earned from J & K Power 

Development Corp. Baglihar Project is concerned, there is no 

dispute between the parties, as, the assessee itself has admitted 

that it had a PE in India and offered the revenue earned to tax at 

the rate of 20%. However, insofar as the amount received from AP 

Transco, the assessee claimed that it has no PE in India and the 

amount, being in the nature of Fee for Technical Services (FTS), is 

taxable under Article 12 of India – Germany Tax Treaty. Thus, the 

assessee the assessee offered the income to tax on gross basis by 

applying the rate of 10%. The Assessing Officer, however, did not 
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accept assessee’s claim. Relying upon assessment orders passed 

for assessment years 2003-04, 2004-05 and 2005-06, the 

Assessing Officer held that the assessee had a PE in India in 

terms of Article 5(2)(i) read with Article 5(1) of the Tax Treaty, 

hence, the FTS earned is taxable under section 44DA read with 

section 115A of the Act. Without prejudice, he observed, 

irrespective of the fact, whether the assessee has a PE in India or 

not, by applying the Force of Attraction Rule the income is taxable 

in India on gross basis by applying the rate of 20%. Accordingly, 

he proceeded to tax the revenue earned from AP Transco. While 

deciding the issue in appeal, learned Commissioner (Appeals) 

followed the orders passed by the first appellate authority in 

assessee’s own case in assessment years 2004-05 and 2005-06 

and upheld the addition. 

2.3 Before us, learned counsel appearing for the assessee 

submitted, the issue is squarely covered in favour of the assessee 

by the decisions of the Tribunal in assessment years 2001-02 to 

2005-06. In this context he drew our attention to the relevant 

observations of the Tribunal on the disputed issue.  
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2.4 Though, learned Departmental Representative agreed that 

the issue is covered in favour of the assessee, however, he relied 

upon the observations of the departmental authorities.  

 2.5 We have considered rival submissions and perused 

materials on record. Undisputedly, the projects from which the 

assessee has earned revenue in the year under consideration were 

continuing from preceding assessment year. We have noted, while 

considering identical nature of dispute arising between the 

parties, the Coordinate Bench in ITA No. 4960/Del/2004 and 

Ors. relating to assessment years 2001-02 to 2005-06, has not 

only held that there is no PE of the assessee in India, insofar as, 

the AP Transco project is concerned, but also held that Force of 

Attraction Rule will not apply. In this context, following 

observations of the Coordinate Bench would be relevant: 

“7. We have heard both the parties and perused the 
relevant mater ial  on record. The contention of  the 
assessee was that the force of  attraction rule is not 
appl icable to the assessee in view of  artic le 7(1) of  the 
treaty between India and Germany DTAA. The contention 
of  the assessee was that as per protocol of  the treaty, 
the force of  attraction rule in this treaty restr icts the 
appl ication of  the rule to a case where, the PE is 
involved in the transaction and the transaction is 
restored to avoid taxation in the source state and both 
these contentions needs to be satisf ied so as to attract 
the rule.  The PE consti tuted in India by the assessee 
under the contract with JKSPDC-Phase-2 was not 
involved in any other project executed in India during 
the relevant previous year.  For supporting this 
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statement,  the assessee submitted various contracts  
entered into by the assessee with dif ferent independent 
unrelated parties.  Most of  these contracting parties are 
government or  semi government or  pr ivate organisations.  
The assessee consti tutes PE on account of  undertaking 
supervisory activ it ies as provided in article 5(2) ( i )  of  the 
treaty in relation to construction of  Hydro Power Projects  
at Bagl ihar in the state of  Jammu & Kashmir.  In respect 
of  the balance contracts,  based on specif ic contract 
requirements, the assessee 's personnel either performed 
service at the cl ient 's location or at i ts home of f ice in 
Germany, wherein the assessee provided contract-wise, 
the location wherein the activ ities were undertaken. The 
above fact as per the assessee clearly demonstrates that 
owing to geographical region, the PE on account of  
JKSPDC Phase- II projects (executed in the state of  
Jammu & Kashmir)  could not play a part or be involved 
in any project in India.  These contracts have been 
carr ied out by the assessee by using dif ferent teams at 
a given point of  time. In this regard, the details of  the 
project managers/project engineers who visited India in 
connection with the execution of  dif ferent contracts  
clearly shows that distinct PE of  technic ian were 
involved in the execution of  various pro jects in India.  
The teams of  the project managers/project engineers, in 
relation to various projects,  v isited India in connection 
with the execution of  these projects at dif ferent points of  
t ime. The scope of  work, l iabil i ties and r isk involved in 
each of  the contracts are independent of  those stated in 
the other contracts executed with the dif ferent parties.  
Owing to Reserve Bank of  India's stipulation, a separate 
project off ice is to be set up for each independent 
project. Further, the funds of  the project off ice are to be 
used only to meet the expenses of  the specif ic projects 
which has been approved and cannot be used for any 
other purpose in India. Therefore,  the funds belonging to 
the project off ice can be used to fund or support  only 
that project ( i.e.  in respect of  which it has been set up) 
and cannot be used to fund any other projects in India.  
The assessee under various independent contracts 
entered into by it,  was required to undertake specif ic 

activ ities as per the terms of  each contracts.  The 
activ ities undertaken by the assessee were independent 
of  the others since their  performance was not interl inked 
with each other.  The location where the activ ities would 
be performed by the assessee in respect of  the specif ic  
projects was dictated by the cl ient's project si te or as 
agreed with the cl ients and was undertaken outside 
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India. Further,  restr ic tion on the activ it ies which may be 
undertaken by project of f ice is stipulated in the approval  
issued by the Government.  Therefore, i t cannot be said 
that the PE consti tuted in India by the assessee under 
Phase- II of  the contracts with JKSPDC was involved in 
any way in the earning of  income from technical services 
rendered by the assessee and other contracts in India.  
We f ind force in the contention of  the assessee, that the 
PE consti tute in India by the assessee under Phase- II of  
the contract with JKSPDC did not play any role or 
contr ibuted in any manner to the execution of  the other 
contracts or earning of  FTS under other contracts and 
cannot thus be said to be involved with any other 
projects in India. Accordingly, FTS received by the 
assessee f rom rendering of  technical services and other 
contracts cannot be said to be involved directly or 
indirectly in any manner to the PE consti tuted in India 
under the contract with JKSPDC- Phase- II and are 
formed for the purpose of  deliberate avoidance of  tax. 
Therefore,  we f ind merit in the argument of  the Ld. AR 
that such income by way of  FTS is to be subjected to tax 
@ 10% under article 12 of  the treaty and cannot be 
subject to tax @ 20% as contemplated by the Assessing 
Off icer. As per the Revenue's contention, i t is undisputed 
fact that the income earned by the assessee was in the 
nature of  FTS, there is business connection and income 
accrues and arises or deem to accrue and arise in India. 
The regional existence of  place of  PE and the article 5(1) 
in the form of  JKSPDC-BCS as wel l  as there is existence 
of  supervisory PE under artic le 5(2)( i )  in the f orm of  
JKSPDC-BCS was not establ ished by the Revenue f rom 
any documentary evidence on record. Similar ly,  the 
nature of  business of  the assessee remains unchanged 
and the assessee is engaged in the business of  providing 
consultancy services to various projects in India. The 
assessee is an engineering consultancy services that 
of fers wide range of  planning, designing and 
consultancy services etc.  in relation to complex 
inf rastructure projects in. India. The assessee rendered 
engineering consultancy services mainly in relation to 
power projects.  

7.1 From the perusal  of  the records and contradictory 
aspect pointed out by the Ld. DR, i t can be seen that the 
PE in respect of  JKSPDC-Baglihar Phase - II Project has 
rightly been offered to tax at 20% by the assessee as i t  
is the only pro ject which has PE.  The Force of  Attraction 
rule wil l  not be applicable in other pro jects as the same 
do not consti tute either PE or does not come under the 
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purv ie w o f  the  DT A A.  T he  con t r ad ic t i o ns  po in te d  ou t  
by  th e  Reve nue  do  no t  de mon s tr a te  tha t  the  o th e r  
p r o jec ts  c ons t i tu te  PE .  In  f ac t ,  f o r  app ly ing  f o r ce  o f  
a t t r ac t i o n ,  th e re  shou ld  be  so me  co mmon  l in k  to  each  
o f  the  c on t rac ts  /pro jec ts  such  as  the  c o mmon  
ex pats ,  the  co mmo n  n atu re  o f  the  con t r ac t/ pro j ec ts ,  
th e  co mmon al i t y  o f  the  l o c a t i o n ,  the  co mmon  
con t r ac t i ng  par t i e s  e tc .  wh ich  are  abse n t  in  the  
pr e sen t  case .  T here f o re ,  the  app l i cab i l i ty  o f  ru le  o f  
f o r ce  o f  a t t rac t io n  doe s  no t  app ly  in  the  pr esen t  
asse ssee ' s  c ase .  T hus ,  th e  t re a tmen t  g i ven  by th e  
asse ssee  f o r  o f f e r ing  tax  @2 0%  in  one  pro j ec t  and  
10%  in  r e s t  o f  the  pr o jec ts  wa s  r igh t l y  done .  Hence ,  
Gro und N o .  1  o f  the  asse ssee ' s  appe a l  in  IT A  No .  
4960/DEL /2004  f o r  A .Y .  2001 -02  i s  a l l o we d .  
 
 

2.6 In the facts of the present appeal, it has been brought to our 

notice by learned counsel appearing for the assessee that 

duration of services rendered for AP Transco project in terms with 

the agreement is for a period of less than 6 months. The aforesaid 

factual position has not been controverted by the Revenue. That 

being the case, there is no PE in terms with Article 5(1) read with 

Article 5(2)(i) of the Tax Treaty. Therefore, the decision of the 

Coordinate Bench (supra) will squarely apply to the facts of the 

present appeal. That being the case, respectfully following the 

decision of the Coordinate Bench, we direct the Assessing Officer 

to delete the addition. Ground nos. 1 and 2 are allowed.  
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3. Ground no. 3 relates to taxability of revenue earned from 

contract with Jaiprakash Industries Ltd. by applying the 

provisions of section 44DA of the Act.  

3.1 Briefly the facts are, insofar as, the revenue earned from 

Jaiprakash Industries Ltd. contract, the assessee claimed that the 

amount received being in the nature of income derived from 

business of civil construction or the business of erection of plant 

and machinery or testing or commissioning thereof in connection 

with a turnkey power project approved by the Central 

Government, provisions of section 44BBB would be applicable 

and accordingly, the assessee offered 10% of the revenue earned 

to tax. Whereas, the Assessing Officer rejecting assessee’s claim 

held that the assessee has a PE in India, hence, the income is 

taxable at 20%. While deciding assessee’s objections on the issue, 

learned DRP upheld the decision of the Assessing Officer. 

3.2 Before us, learned counsel appearing for the assessee 

submitted, though, assessee’s claim that the revenue earned is 

covered under section 44BBB was not accepted by the Tribunal in 

preceding assessment year, however, the Tribunal did not accept 

Revenue’s stand of taxing the income under section 44DA read 

with section 115A either. He submitted, the Tribunal held that 
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the income earned, being in the nature of FTS, in absence of a PE 

has to be taxed at the rate of 10%. 

3.3 Learned Departmental Representative, though, agreed with 

the submissions of the assessee, however, he relied upon the 

observations of the departmental authorities.  

3.4  We have considered rival submissions and perused the 

materials on record. While deciding ground nos. 1 and 2 in the 

earlier part of the order, we have referred to the decision of the 

Tribunal in assessee’s own case in assessment years 2001-02 to 

2005-06. Though, on going through the decision of the Tribunal 

in preceding assessment years, we find that the Tribunal did not 

accept assessee’s claim that the revenue earned from the contract 

with the Jaipraksh Industries Ltd. is covered under section 

44BBB of the Act, however, the Tribunal held that the assessee 

has no PE in India and in absence of PE, the revenue earned from 

Jaiprakash Industries Ltd., being in the nature of FTS will be 

taxable at the rate of 10%. 

3.5 Facts being identical in the impugned assessment year, 

respectfully following the decision of the Coordinate Bench, as 

referred to above, we direct the Assessing Officer to tax the 

revenue earned from the Jaiprakash Industries Ltd by applying 
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the rate of 10% as provided under Article 12 of India – Germany 

Tax Treaty. This ground is partly allowed. 

4. In ground no. 4, the assessee has challenged the 

applicability of Force of Attraction Rules to the revenue earned 

from contracts with AP Transco and Jaiprakash Industries Ltd. 

4.1 While deciding the earlier grounds, we have referred to the 

decision of the Tribunal in the preceding assessment years, 

wherein, it has been categorically held that Force of Attraction 

Rule is not applicable to the revenue earned from the AP Transco 

and Jaiprakash Industries Ltd. In view of the aforesaid, we decide 

the ground in favour of the assessee.  

5. In ground no. 5, the assessee has challenged levy of interest 

under section 234B of the Act.  

5.1 Having considered rival submissions, we find, the 

Coordinate Bench has decided identical issue in favour of the 

assessee in the preceding assessment years in the order referred 

to above. The relevant observations of the Tribunal in this regard 

are as under: 

“13. We have heard both the parties and perused all the relevant 
materials available on record. Interest u/s 234B and 234C is not 
chargeable where tax is deductible at source. The reliance placed on 
GE Packages Power Inc. (supra) is apt. Hence, Ground No. 3 of the 
assessee’s appeal in ITA No. 4960/Del/2004 for A.Y. 2001-02 is 
allowed.” 
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5.2 Respectfully following the decision of the Coordinate Bench, 

referred to above, we decide the ground in favour of the assessee.  

6. In the result, the appeal is partly allowed.  

ITA No.5800/Del/2015 
Assessment Year: 2007-08   
 

7. In the previous year relevant to assessment year 2007-08, 

the assessee has earned revenue from executing following 

contracts and offered them to tax as under: 

Project Name Amount (Rs.) Tax Rate 

Jai Prakash Power Ventures Ltd. 
Vishnu Prayag Project 

779,799 10% 

J & K Power Development Corp. 
Baglihar Project 

13,06,15,915 20.91% 

Jai Prakash Industries Ltd. 2,08,99,878 4.182% 

 15,22,95,590  

 

8. The issue raised in ground no. 1 concerns applicability or 

otherwise of section 44BBB of the Act. While deciding identical 

issue raised by assessee in ground no. 3 of ITA No. 

273/Del/2011, we have held that, though, section 44BBB 

claimed by the assessee is not applicable, at the same time 

section 44DA as per Assessing Officer is not applicable. Following 

our decision therein we direct the Assessing Officer to treat the 

income as FTS under Article 12 of the India – Germany Tax Treaty 
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and tax it by applying the rate of 10%. This ground is partly 

allowed. 

8. In ground no. 2, the assessee has challenged the taxability 

of income earned from contracts with Jaiprakash Industries Ltd. 

and Jaiprakash Power Venture Ltd. under section 44DA read with 

section 115A by applying Force of Attraction Rule. Insofar as 

contracts with Jaiprakash Industries Ltd, the issue stands 

decided by us in earlier part of the order while deciding ITA 

No.273/Del/2011. It is relevant to observe, the contract with 

Jaiprakash Power Venture Ltd. was undertaken in the impugned 

assessment year. However, the nature of work performed by the 

assessee is identical to the contract with Jaiprakash Industries 

Ltd. It is patent and obvious, the Assessing Officer has brought to 

tax the amount received from both the contract under section 

44DA read with section 115A of the Act assuming that the 

assessee had PE in India for both the contracts. Of course, the 

Assessing Officer also applied Force of Attraction rule.  

8.1 Be that as it may, the Revenue has failed to bring any 

material on record to demonstrate that there was PE of the 

assessee in respect of the project with Jaiprakash Power Venture 

Ltd. The assessee’s contention/claim that one of its employee was 
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physically present in India for a limited period of 8 days has not 

been controverted by the Revenue with any contrary evidence. 

Thus, applying the ratio laid down by the Coordinate Bench in the 

preceding assessment years, it has to be held that the assessee 

did not have any PE in India in terms with Article 5(1) read with 

Article 5(2)(i) of the Tax Treaty. Therefore, we direct the Assessing 

Officer to tax the income earned from the Jaiprakash Venture Ltd. 

contract by applying the rate of 10% in terms of Article 12 of India 

– Germany DTAA. This ground is partly allowed.  

9. In ground no. 3, the assessee has challenged levy of interest 

under section 234B and 234C of the Act.  

9.1 This ground is identical to the ground no. 5 of ITA No. 

273/Del/2011 decided in the earlier part of the order. Therefore, 

our decision therein will apply mutatis mutandis.  

9.2 In the result, the appeal is partly allowed.  

10. To sum up, both the appeals are partly allowed.  

Order pronounced in the open court on 16th November, 2022 

 Sd/- Sd/- 
(G.S. PANNU)  (SAKTIJIT DEY) 
PRESIDENT  JUDICIAL MEMBER 

 
Dated: 16th November, 2022. 
RK/- 
Copy forwarded to:  
1. Appellant 
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2. Respondent 

3. CIT     
4. CIT(A)    
5.  DR   

  Asst. Registrar, ITAT, New Delhi 

 
 
 

 
 
 
 

 
 
 
 
 
 

 
 
 
 

 
 
 

 
 
 
 

 
 
 

 
 
 

 
 
 
 

 
 


